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Our 1957 Annual Meeting 


The twenty-sixth annual meeting of the National Conference of 
Bar Examiners, to be held jointly with the Section of Legal Education 
and Admissions to the Bar of the American Bar Association, will be a 
“double-feature,” with two sessions in New York and one session in 
London. The times and the places are final and are as follows: 


New York Meetings 
THE WALDorF-ASTORIA HOTEL 
July 15— 2:00 P.M.—Monday afternoon session, followed by a social 
hour 
July 16—12:30 P.M.—Tuesday luncheon, followed by an afternoon 
session 


London Meeting 
UNIVERSITY oF LONDON SENATE CHAMBER 
July 29—10:00 A.M.—Monday morning session, followed by a lunch- 
eon as guests of the University of London 


The New York sessions are being arranged by the National Con- 
ference of Bar Examiners and full particulars will appear in The Bar 
Examiner for May. Chief Justice Raymond S. Wilkins of Massachusetts 
will be the speaker at the luncheon on July 16. Speakers at the London 
meeting, planned by the Section of Legal Education, will include Pro- 
fessor Arthur L. Goodhart of Oxford University, Mr. R. E. Megarry, 
Q.C., Mr. E. R. Dew, Principal of the Law Society’s School of Law, 
Chief Justice Arthur T. Vanderbilt of the Supreme Court of New 
Jersey, and Dean Erwin Griswold of the Harvard Law School. 


On pages 45-47 of the American Bar Association Journal for 
January may be found detail concerning the eightieth meeting of the 
American Bar Association. Some Section meetings begin in New York 
as early as July 11; two Assembly sessions will be held at The Waldorf- 
Astoria Monday and Tuesday mornings, July 15 and 16. The third 
Assembly session will open in London with church services at West- 
minster Abbey and Westminster Cathedral on Wednesday morning, 
July 24, followed by the presentation of the Assembly to the Lord 
Chancellor and Her Majesty’s Judges in Westminster Hall. The fourth 
Assembly session is scheduled for Friday afternoon, July 26, and the 
fifth session will be on Sunday afternoon, July 28, in connection with 
the Runnymede Ceremony commemorating the Magna Charta. The 
sixth and final London session of the Assembly will follow the adjourn- 
ment of the House of Delegates on Tuesday, July 30. An Association 
dinner is planned for Monday evening, July 29, in the Great Room 
of Grosvenor House, at which an outstanding Englishman will speak. 
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How Many Times Should an Applicant Be 
Permitted to Take a Bar Examination? 


By John A. Eckler 


Member, Ohio Bar Examining Committee, Speaking at the 
Annual Meeting in Dallas 

The most pleasant citizens in our country are the candidates who 
pass our bar examinations. By their accomplishments, they establish 
their scholarly preparation and application ability. They demonstrate 
that they are equipped to share with us the mantle of our learned 
profession. Because they passed, they certainly are smart. Since our 
examinations have been the vehicle by which they demonstrated their 
ability, their success proves that our examinations are fair, compre- 
hensive and doing their assigned job. Although these conclusions are 
based on a bit of circular reasoning, we are nevertheless proud of those 
who pass and we tell ourselves that our examinations have been the 
device for properly sifting the prepared from the ill-prepared. 

Those pleasant citizens comprise in most states more, and in some 
states substantially more, than half the applicants that write any given 
examination. My assigned subject, however, requires us to give atten- 
tion to the group whose performance with our examinations has been 
such that we can not certify them to our Supreme Courts as being 
ready to join the ranks of licensed and practicing attorneys. My assign- 
ment is not to discuss what we, as examiners, might do to counsel and 
help those who have failed. That subject was given a thorough and 
valuable discussion by our Conference President, Len Young Smith, 
last year and his remarks are published in the November 1955 issue 
of The Bar Examiner. 

During this portion of our work shop, we are to consider the lim- 
ited subject of the repeater. Having once failed, how many more 
opportunities should an applicant have to pass or, perchance, fail again 
subsequent bar examinations? In truth this is not a limited subject, 
but places in focus the nature, the purpose and the efficacy of our 
entire examining process. 

Isn’t it fair to state that the purpose of our examinations is to 
determine as impartially and as accurately as we can whether or not 
an applicant has been sufficiently prepared in certain basic law sub- 
jects; possesses a workable familiarity with certain established con- 
cepts of law; can analyze a set of facts; and can reason a logical solution 
to the problem stated in order that we may be able to certify to our 
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Supreme Court the applicants, who, being so prepared and possessing 
these abilities, are ready to assume the grave responsibilities and be 
accorded the privileges of our great profession? 

If this is our sole purpose, it can be argued with considerable force 
that one examination is enough. Yet, it is probable that we all could 
agree that each applicant should be given a second chance. For many 
reasons an applicant may be considerably below par at the time he 
takes his first examination. He may be too nervous, he may be too 
confident, or possibly too harassed. There is, for instance, the applicant 
whose wife came home from the hospital with their first baby two 
days before the bar examination. And there was that optimist who 
got worried the night before the first day of the bar examination! The 
second examination, accommodating and allowing for the unpredict- 
able, would seem to be enough, if our sole purpose is to grant licenses 
to those applicants who are well prepared and are serious about becom- 
ing lawyers. 

The members of our fellow profession, the medical doctors, often 
chide us and are openly critical of our procedures. They point with 
pride to the fact that an extremely small percentage, if any, of their 
applicants fail the medical boards. Those that do, with infinitesimal 
exception, make the grade on their second try. To this record, our 
medical friends contrast the results of our bar examinations. But 
medical boards are designed solely to identify and permit the licensing 
of applicants who are well prepared and are serious about becoming 
doctors. The medical boards merely perform a final check of young 
men and women who are well prepared by generally competent pro- 
fessional schools. 

In this connection, what is the record of our bar examinations? 
So far as I know, general statistics are not available, but if they were, 
I am sure to a certainty that the records of our applicants who are 
similarly prepared would make every bit as good a record as do the 
medics. Statistics we have kept in Ohio establish that fact. In Ohio 
where usually 50% to 65% of the applicants pass a given examination, 
it is rare for a graduate of one of our fine, national law schools to fail 
a bar examination—and it is almost unheard of for a graduate of such 
a school to fail his second trip. Our fine, national law schools prepare 
young lawyers quite as well as our fine, national medical schools pre- 
pare young doctors. The results of those taking the medical boards 
and our bar examinations are strikingly similar. 

If we could or would insist upon such well-trained applicants, 
then two examinations—the first and one repeat—should be enough. 
Unfortunately, however, all our applicants are not so well trained. 
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Unlike the medical boards, our bar examinations are taken by some 
applicants whose training in the law may be generously described as 
inferior. Some of our law schools operate for a profit and there are 
some non-profit institutions (so their charters say) which must main- 
tain a tuition income to stay in business. Many of these schools, it 
would seem, give primary attention to the cash register and secondary 
attention, if any, to the legal proficiency of their students. The grave 
and acute problem presented by these schools may not be the direct 
responsibility of the bar examiner, but is receiving the attention of 
others in the organized bar. It should be a source of embarrassment 
to us all to recall that the practice of law was an old and venerated 
profession at a time when the medics were still barbers, when we 
realize how the medical profession has outstripped us in the caliber 
of their training when compared to the training given by some of our 
law schools. 

To accommodate these less well-trained candidates, many of our 
states permit applicants to take repeated examinations. Since the last 
meeting of this organization, our Secretary, Mr. Harry Nadell of New 
Jersey, has conducted a survey of all states and the District of 
Columbia to determine the practice in each jurisdiction regarding this 
repeater problem. The letters he has, with the comments from the 
various bar examiners, are extremely interesting and I am much in 
his debt for making those letters, together with the statistics he has 
taken from them, available to me. 

Mr. Nadell’s survey establishes that eighteen states impose no 
limitation on the number of times an applicant may take a bar exami- 
nation. Five states limit the applicants to five examinations. Twelve 
have a limit of four, thirteen have the rule that “three times and you 
are out.” Only one state, New Hampshire, imposes a limit of two 
examinations. And no state holds an applicant to a single examination. 

Of particular significance is the large number of states, eighteen, 
or 36.4% of the total, which impose no limitation at all. Since two 
examinations would appear to be adequate to cover the well-trained 
applicants, it could be argued that all subsequent examinations test 
not legal proficiency, but rather just plain persistency. The unlimited 
right to repeat certainly gives legal sanction to the old aphorism, “If 
at first you don’t succeed, try, try again.” 

While persistency may be an admirable quality for a good lawyer, 
there is a question whether it is the function of a bar examination to 
measure it. In addition, while we like to think that a passing mark is 
the minimum standard for admission to the bar, for the extended 
repeater it becomes the maximum standard. They tell of the applicant 
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—was it in New York?—who took and failed twenty-seven examina- 
tions and died while awaiting the result of his twenty-eighth try. 
Suppose he had lived and passed. Could it be said that a passing mark 
was anything other than his maximum standard? 

In addition to examining for persistency, the unlimited repeater 
rule would seem to make our inferior schools possible and profitable. 
If all states imposed a limit of two or three examinations, those schools 
now doing a poor job would be forced either to reform or go out of 
business. 

That was precisely the experience, Mr. Nadell’s survey reveals, 
in one of the states that went to a “three times and you are out” rule. 
Prior to the limitation, that state had applicants that had taken the bar 
a dozen times and had one law school whose applicants consistently 
failed. When the rule was passed, the offending school combined with 
a regular day school and established a four-year night school, in order 
to better prepare its students. It can be presumed not only that students 
were better prepared to handle the bar examination, but they were 
better prepared to meet and discharge the responsibility of a practicing 
attorney. 

There is another challenging aspect of the repeater question which, 
if nothing else, demonstrates that ours is a democratic profession and 
anyone (or nearly so) who wants to be a lawyer, irrespective of his 
basic training, can become one. Back in the 1920’s a study was made 
in New York which indicated that 95% of those who take the bar 
examination of that state ultimately and finally somewhere along the 
line pass. We have had a survey made recently in Ohio, where an 
applicant is limited to four examinations. Our figures showed that 
97% of those taking our examinations were, if not at first, at least 
during the course of four examinations, ultimately successful in pass- 
ing the bar. 

These figures seem to establish that ours is a democratic and 
possibly a “wide open” profession, but they do cast a serious question 
on the efficacy and validity of our weeding-out process. 

The letters Mr. Nadell received during his survey suggest that 
many states have under consideration some revision of their repeater 
practice. In most states the situation is handled by court rule. In a few 
it is handled by legislation. In Massachusetts it was handled both ways. 
Some years ago the Supreme Court of that state adopted a rule limit- 
ing applicants to four examinations. The Legislature then passed a 
statute forbidding any such limitation. At that point it looked like we 
all would have an excellent subject for a bar question. The conflict 
was obviated when the court rescinded its rule. 
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Certainly it is not the purpose of this paper to presume to resolve 
the repeater problem concerning which there appears to be consider- 
able controversy or even to make a recommendation. It would seem, 
however, that any study of the problem might well take into account 
the Oregon rule which reads as follows: 
“No applicant for admission to the Bar shall be entitled to 
take a second or subsequent examination without first having 
obtained from the Supreme Court an order permitting the appli- 
cant so to do. Each petition to the Supreme Court for an order 
permitting the applicant to take a second or subsequent examina- 
tion shall show that the applicant has diligently pursued the study 
of law for at least 15 hours a week for a period of not less than 
seven months since his previous examination. A petition to take 
a second or subsequent examination shall be supported by the 
certificates of at least two attorneys of this court to the effect 
that such attorneys, respectively, are personally acquainted with 
the applicant and believe the statements contained in such petition 
are true, and stating the facts on which such belief is based. An 
applicant who has failed in three examinations will not be eligible 
to take a further examination.” 
Oregon, as do several of the states, requires a study program 
between examinations and limits applicants to three examinations. 
Irrespective of the number of examinations an applicant can take, 
the basic problem remains the caliber of training our law students 
receive. Certainly our repeater practice should not encourage poor 
preparation. Nothing gives us quite the thrill we receive when we 
read and grade a thorough, well-reasoned examination paper and know 
that we have had a part, as an examiner, in advancing the aspiration 
of a fine, well-trained applicant who will be a credit to the profession 
and a valuable and important member of the community in which he 
lives. In order that such an applicant may be the rule and not the 
exception, many forces must pull to that end. An examination of our 
repeater problem may be just one of those forces. 


Law School Enrollment 


In 9 Journal of Legal Education 250, John G. Hervey, Adviser to 
the Section of Legal Education and Admissions to the Bar, tabu- 
lates law school registration by schools for the last four years. His 
totals show 42,065 law school students in 1956, compared with 39,651 
in 1955. 
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Examinations for Law Schools and 
for the Bar: A Comparison 


A Panet Discussion PRESENTED AT THE ANNUAL MEETING 
In Datias, AuGcust 27 


Remarks of Edward S. Godfrey 


Executive Secretary, Bar Examination Service Committee 


An encouraging development in legal education during the past 
ten years has been the persistent effort on the part of many law school 
teachers and bar examiners to reach a common understanding about 
the proper aims and methods of examinations in law. That effort, which 
finds expression in the 1952 Report for the Survey of the Legal Pro- 
fession and in reports and articles appearing in The Bar Examiner and 
the Journal of Legal Education, has borne fruit in the work of state 
and national committees of cooperation, in the changing character of 
certain state and territorial bar examinations and in the program of 
the Bar Examination Service Committee of this Conference. Consid- 
erable harmony of opinion has grown as to what we can and should 
be trying to do by means of our examinations. Still, one cannot look 
at the several hundred actual examination questions asked during 
any recent year by both teachers of law and bar examiners, without 
sensing rather wide differences in belief among the draftsmen in both 
groups as to what lawyerly qualities they are testing for. These dif- 
ferences of belief are a potential source of trouble, by creating, in effect, 
different standards for the estimation of legal ability. I should like to 
discuss these differences, but, first, we should take a look at some basic 
points on which we are nearly all in general agreement. 

The examination system came into legal education by a process 
of cultural borrowing that occurred as the universities, which had 
used examinations for centuries as an administrative technique, took 
over from the faltering apprentice system. Since then, those concerned 
with legal education have learned to live with two hard facts: first, 
that for better or worse examinations practically dominate under- 
graduate legal education, shaping by their very existence the attitudes 
and work habits of the rank and file of our students; second, that in 
the field of law the traditional written examination falls short of tell- 
ing us everything we would like to know about the capabilities of our 
students as potential lawyers. We know that there are qualities of 
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mind and character important to a lawyer that are not tested by our 
examinations. Still, we now generally agree that an examination in 
law can and should be made to test more than abstract awareness of 
legal definitions, rules and principles; so we have all stopped asking 
students questions like “Define a corporation” or “State the maxims 
of equity.” We have settled on trying to make our examinations in 
law test for something we refer to as the ability to “reason” or to 
“apply” legal rules and principles. The great majority of questions 
asked on both bar and law school examinations present the student 
with a statement of facts and require him, in effect, to recognize and 
state the legal problems implicit in the given facts and to present solu- 
tions of those problems, giving “reasons” for his conclusions. We must 
admit, however, that the reasoning power so tested is of a specialized 
sort (i.e., specially adapted to examinations) and that many of the 
youngsters whom we certify as at least able to apply the law have 
only a dim understanding of the tough analytical thinking that must 
go into a well-drawn document, brief, or set of pleadings. 

This area of current general agreement has been embodied in 
Standard 12 of the proposed final draft of the Required Minimum 
Standards for Bar Examiners and Bar Examinations, which says: 

“12. The Bar Examination should test the applicant’s ability to 

reason logically, make an accurate analysis of the problems pre- 

sented to him, and demonstrate a thorough knowledge of the 
fundamental principles of law and their application. The ques- 
tions should not be designed primarily for the purpose of testing 
information, memory or experience. No deceptive questions shall 
be asked.” 
Implicit in this Standard is the modest recognition that our examina- 
tions, in their present stage of development, do not test broadly for 
professional fitness but only for certain roughly defined intellectual 
attributes of professional fitness. 

There is a second point on which we seem to be reaching general 
agreement. In our concern to make our examinations valid tests of 
legal knowledge and analytical ability, we have tended in the past to 
forget that the one certainly desirable feature of examinations is 
that they put students to work and make them think, both in pre- 
paring for them and in answering them. I suspect that for a larger 
number of youngsters than we would like to imagine, the hours in 
which they are taking examinations are the only time in their lives 
that they do any concentrated impersonal thinking. Certainly, as every 
teacher knows, the period of preparing for an examination is the only 
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time in which many students try to organize their ideas to achieve 
some understanding of basic relationships. In view of the influence 
that the prospect of an examination has on the study habits of most 
students, we are beginning to pay more attention to its educative 
aspect. In their approach to the subject matter of an impending exami- 
nation, students tend to anticipate the kind of thinking that they believe 
will be expected of them in answering the examination itself. If the 
questions that are habitually asked test mainly for knowledge of 
statutes and decisional rules, students will tend to prepare by learning 
the gist of key statutes and decisional rules. If the questions that are 
habitually asked test, to an important extent, for the ability to make 
sound use of basic legal concepts in the solution of novel problems, 
students will tend to pay more attention, in their preparation, to get- 
ting some sort of systematic understanding of those concepts by relating 
them to one another. Considerations of this sort lie behind the eleventh 
Standard of the proposed final draft of Standards for Bar Examiners 
referred to before. It reads: 


“11. Bar Examinations should be of such a type that adequate 

preparation to pass them will have educational value.” 

The eleventh Standard expresses an ideal, of course—and an 
undefined one at that, since each of us has his own scale of educational 
values. But this ideal is not worthless merely because it operates 
through pervasive influence rather than by direct impact, and its 
indefiniteness challenges us to give it sharper outline by further dis- 
cussion and experiment. It is not a bad test of the quality of a set of 
proposed examination questions to ask: “Does this examination make 
a reasonable test of all those intellectual abilities that a good legal 
education should develop?” 


Thus, our area of general agreement among bar examiners and 
teachers of law amounts at least to this: that law examinations can 
be made a reasonably effective device for excluding from the profes- 
sion those who are unable to analyze legal problems satisfactorily and 
that this device can be used in a manner that will foster the educative 
process. Despite this growing general agreement, examinations in law 
continue to reflect individual differences of educational philosophy on 
the part of both bar examiners and teachers. In the two crucial phases 
of the examination process, the drafting of questions and the appraisal 
of answers, we are inevitably influenced by the views that we hold, con- 
sciously or unconsciously, about the purposes of education. One who 
looks upon education as primarily a process of getting information into 
students’ heads is almost bound to ask a different sort of question and 
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to make a different evaluation of answers than one who thinks of it 
as more importantly a process of inducing the development of per- 
ception and judgment. 


I hate to bring this discussion close to the brink of metaphysics, 
a subject whose only certainty is that any one dabbling in it will get 
into trouble. But I am convinced that any significant further advance in 
the field of law examinations will have to be preceded by a thorough 
inquiry into exactly what intellectual abilities we want our future 
lawyers to have that we can test for by means of written examinations. 
In other words, I think that general concepts like “ability to make an 
accurate analysis of problems” or “knowledge of fundamental princi- 
ples of law and their application” are not refined enough to enable us 
to communicate with one another successfully as we try to make fur- 
ther improvements in our examination methods. A couple of illustra- 
tions may help to clarify what I am driving at. What is the matter 
with the following examination question? (It is not taken from any 
bar or law school examination, by the way.) 


Example 1: On the morning of May 1, S sends B a telegram 
offering beans at $5 per bushel. B receives S’s telegram that morn- 
ing and, within 10 minutes, places a letter in the mail saying, “I 
accept your offer of beans at $5 per bushel.” On the afternoon 
of the same day, S wires B: “I revoke my offer of this morning.” 
S receives B’s letter on the morning of May 2. S refuses to ship 
B any beans. Is S liable to B? 


This question would test whether the student recognized the facts 
as falling into the pattern of cases involving a telegraphed offer fol- 
lowed by written acceptance and whether he knew the supposed rule 
on the subject. Probably the draftsman hopes that the student who 
sees the point and applies the right “rule” will go on to remark that 
since B did not effectively accept before receiving S’s second message, 
S’s second message was effective to revoke his original offer, with the 
conclusion that he is not bound to any contract. 


There is probably no one in this room who would be willing to 
ask this question on an examination even though, in its simple way, 
it tests the student’s ability to analyze a problem accurately and his 
knowledge of a fundamental principle of law and its application. 
Actually, the question is not intolerably bad, in that a student who 
failed to answer it correctly would demonstrate a rather gross defi- 
ciency either in reading ability or in one item of elementary legal 
knowledge. On the other hand, a “correct” answer will give the exam- 
iner almost no clue to the student’s powers of perception and judgment. 
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There is but one issue, and the student is practically invited to resolve 
it by appeal to a supposed hornbook rule. One feels that the question 
is lacking in challenge and that, in the course of answering it, a student 
cannot possibly learn anything. The prospect of taking an examination 
consisting of questions of this cut-and-dried type would be likely to 
induce, by way of preparation, only a superficial review of a mass of 
uncorrelated rules. 


Compare the following question: 


Example 2: An American oil company owned certain oil wells 
near Singapore when World War II broke out. The wells were 
taken over by the Japanese in 1942 when they conquered Malaya, 
and were used by them for production of petroleum products until 
1945, when the British resumed control of Malaya. At that time, 
the British found several tanks (originally the property of the 
American oil company) full of high-octane gasoline that had been 
processed from oil produced from the wells in question by the 
Japanese during their occupation. Before any representative of 
the American company arrived on the scene, the British authorities 
sold the gasoline in question, as war booty, to a Dutch airline com- 
pany which removed and used it for aviation purposes. What 
rights, if any, did the American oil company have against the 
Dutch airline company as a result of these events? Discuss. 


Up to a point this question calls for the student to go through the 
same kinds of mental processes as the first question did. He must read 
and understand the statement of facts. He must recognize among the 
given facts certain relationships as having possible legal consequences. 
Memory must be brought into play, in that the student must remember 
enough from the materials he has studied to spot fact-patterns that 
have legal consequences or give rise to legal problems. In the second 
question, for instance, the pattern involved in the classic accession cases 
(wine from grapes, whiskey from corn, barrel staves from timber) 
should suggest itself immediately for possible application. The two 
questions are alike, also, in requiring the student to express the legal 
problems that he thinks are raised by those facts that seem to him to 
fall into significant patterns. 


In spite of similarities in structure between the two questions, most 
of us would readily agree that the second was a better test of analytical 
ability than the first. Any one who used the first question would be 
almost forced to place great emphasis, in his evaluation of the answers, 
upon the correctness of the student’s solution of the rather obvious 
issue. The legal problem raised by the given facts, as to the legal effect 
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of the written reply to the telegraphed offer, is so easily recognized 
and expressed that about the only basis left for grading the answers 
would be the conformity of the solution with the hornbook rule on the 
point. In the second question, however, the central legal problem itself, 
whether title to the gasoline was still in the American company or 
had passed to the Japanese when the British took possession of it, is 
not obvious. The question presents a number of subsidiary problems 
that are not easy to see or to articulate with the main problem. A 
student who set forth, accurately and in their proper relationship, all 
the legal problems or issues arising from the facts of this second ques- 
tion ought to be deemed to have come a long way in demonstrating 
satisfactory ability as a legal analyst, regardless of his particular solu- 
tions of those problems. Moreover, if his solutions made sense and did 
not violate well-established rules and principles, most of us would not 
care much whether his conclusion was in accord with some court 
decision in a case having similar facts. In other words, while both 
questions test legal knowledge and analytical ability to some degree, 
the second question reflects a greater concern for testing the student’s 
ability to see and express legal problems than does the first. 


The foregoing discussion suggests a general principle: the harder 
it is to recognize and articulate the legal problems involved in a ques- 
tion, the greater the weight likely to be given, in grading the answers, 
to the student’s ability to see and state the problems. Where the facts 
raise a legal problem that is easily seen and stated, we tend in grading 
to place more weight upon the quality of the solution itself. At this 
point we are led back to our inquiry into what intellectual qualities 
we ought to be testing by means of our examinations. For the ability 
to see the legal problems inherent in a complex state of facts is surely 
an important attribute of a lawyer, and we may well ask ourselves 
whether we have paid enough attention to testing for it with the ques- 
tions we have been in the habit of asking. 


What other abilities, besides that of seeing problems, does a good 
legal analyst possess? First, he is able to use cases in support of his 
conclusions by distinguishing unfavorable cases on their facts and 
extending the rationale of favorable cases to cover his own. How often 
do we test directly for this ability—the hallmark of the common lawyer 
—on an examination? The administrative difficulties are not neces- 
sarily so great as they appear at first glance. Second, the good legal 
analyst is able to pin-point crucial, trouble-making language in a docu- 
ment or statute. Is it not cause for wonder that out of all the hundreds 
of law examinations being given each year so few questions are made 
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to turn upon the interpretation of statutory or documentary language 
set forth in the questions? No wonder our students will not learn to 
read statutes and documents: that sort of work does not pay off at 
examination time. In other phases of analysis we do better. Many of 
our questions test quite well the student’s ability to enlist helpful 
analogies and to perceive policy considerations bearing on a problem. 
There are certain qualities of judgment, too, that go into good legal 
analysis, the most important probably being a sense of relevance. We 
test this by almost any kind of problem in which the facts are reason- 
ably complex. 

While bar examination questions are rarely as simple as Example 1 
above, bar examinations over the country as a whole include propor- 
tionately more questions of this type, containing one or two rather 
easily recognizable issues, than do examinations in law schools. Such 
questions have several advantages from the examiner’s point of view. 
First, they are easier to grade than more complex questions involving 
many issues and requiring conditional solutions. Second, to the extent 
that such questions involve fundamental issues on which the courts 
are in fairly unanimous agreement, the examiner can feel satisfied that 
a candidate giving wrong solutions is deficient in basic legal knowledge. 
Third, the grading of answers is more readily defended in cases where 
the candidate is permitted to review his paper. For some reason, stu- 
dents who refuse to admit that their answers have omitted treatment 
of relevant issues, or are deficient in good sense and logic, or are 
inaccurate in expression, are quickly subdued by being shown court 
decisions contrary to their conclusions. 

While such questions may be employed to test for knowledge of 
basic rules and principles that every lawyer ought to know, their 
exclusive use is attended with certain dangers. First, where they are 
used to test for basic legal knowledge, they can be successfully pre- 
pared for by cramming. Second, in an effort to increase the challenge 
of questions of this type, the examiner may yield to the temptation 
to move out toward the fringe of some subject and ask a question 
testing whether the student knows some relatively unimportant rule 
embodied in a court decision of the jurisdiction. If there is no consid- 
eration of policy or common sense or harmony of the law to suggest 
that one solution is better than another, and if the examiner grades 
the answers chiefly on the basis of whether the conclusions accord with 
the court’s more or less arbitrary decision, the resulting grades will 
be poor indicia of analytical ability. A student may be the best legal 
analyst in the state, but he won’t be able to demonstrate his ability 
on that question. 
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Willis E. Sullivan, Vice President of the Board of Commissioners of the 
Idaho State Bar, and Herbert G. Nilles, member of the North Dakota 
State Bar Board, look over the program of the Conference in Dallas. 

A better way to increase the challenge of our questions and to 
make students do some real thinking to prepare for them is to put 
into them facts that raise interesting, realistic problems, solution of 
which involves application of basic legal concepts. Whether there is 
a decided case on all fours with the given problem is of minor impor- 
tance. The thing we need to know about the student is not so much 
whether he will react to an obvious issue in the same way as some 
court, as whether, when faced by a reasonably complex set of facts, 
he can discern the legal problems inherent in the situation and state 
them intelligibly; perceive the factors that are relevant to the solution 
of those problems, excluding the trivial and irrelevant; and deal with 
the problems sensibly and in a manner consistent with rules and prin- 
ciples that any lawyer ought to know. Questions that will test such 
qualities of perception and judgment, as well as knowledge, are not 
easy to draft, but they repay the effort spent in drafting them by the 
insight they yield into the student’s capabilities for the practice of law. 

To summarize, I would suggest 

1. That we make further inquiry to determine more precisely the 
intellectual abilities that we ought to be testing by our examinations 
in law. 
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2. That we modify our examination questions in whatever way 
is necessary in order to test for those qualities. 

Perhaps my metaphysics is naive, but I suspect that we are still 
giving too much attention to a sort of half-disembodied knowledge of 
rules and principles and not enough to that quality of perception, or 
disciplined imagination, that is as vital to the profession of law as 
knowledge itself. 


Remarks of John C. Fitzgerald 


Dean, Loyola University School of Law, Chicago 


Whenever I think of the uneasy relationship which exists between 
the practitioners represented here and the law teachers represented 
here, I start to get schizophrenic and that tendency just flowed all 
over me, particularly in the last few minutes when first I heard Mr. 
DeGraff say, “Now we know very little about this examination process; 
let’s go slow, let’s get these statistics; let’s find out what we are doing.” 
And then the gentleman from the beautiful green state of Ohio said: 
“Let’s cut them off at the first exam or the second exam,” and then 
Mr. Godfrey pointed out that law schools and bar examiners may have 
very different objectives, very different purposes, each entitled to 
follow its own purposes, and emphasized that law school examinations 
are part of the teaching-learning process. Furthermore, I am convinced 
—and I reread every page in The Bar Examiner in preparation for 
this talk—that the purpose of bar examinations is not to pass judg- 
ment on individual graduates; its purpose, from your words in The 
Bar Examiner, is to ride herd on law schools. We do that by penalizing 
the graduates. 

Now I’ve got a thesis I want to maintain and I hope to be able to 
maintain it in fifteen minutes. I am going to skip the introduction. 
I had many kind words that I wanted to use describing the Illinois 
Board of Bar Examiners. I wanted to use those kind words, first as 
a matter of accuracy and, secondly, as a matter of statesmanship. When 
Mr. Smith invited me to give this talk, I had a conviction—perhaps 
it was a prejudice but I'll call it a conviction—that although law schools 
have improved tremendously over the last thirty years, the bar exami- 
nation results have not kept pace. We have this awful across-the-board 
49% figure we read year by year, while the doctors, who boast of a 
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Cadillac at 30 and a cardiac at 40, get a 95% welcoming into their 
profession. Now I have as my principal problem the question of how 
to talk about that conviction under the title Mr. Smith assigned me, 
but I think I have found a way to do it. 


A comparison between law school examinations and bar examina- 
tions may be drawn in many different ways: We can compare, for 
example, the content or we can compare the effects. What is the effect 
of bar examinations? Now, obviously, Mr. Smith didn’t intend that I 
go into the question of comparing the contents of all law school and 
bar examinations; that is an enormous job. There are at least forty- 
- eight sets of bar examinations annually; you’d have to get at least 
130 sets of law school examinations; and you’d really have to go to 
work on the problem. That he didn’t intend me to do, I am sure, and 
that I did not do. But I took a sample. I turned to the sovereign state 
of Illinois. In that state, over the last four or five years particularly, 
a definite pattern of bar examination questions has evolved. The Iron 
Curtain has been lifted in Illinois. We have frequent conferences 
between the Board of Bar Examiners and the law schools and, further- 
more, we have the very informing articles Mr. Smith and Mr. Sprecher 
of the Illinois Board have written, which are published in The Bar 
Examiner. The law schools in Illinois think they know what the bar 
examiners are doing. Now from reading those bar questions and from 
reading those articles, we come to this conclusion: The only important 
difference between the Illinois Bar type of question and the longer 
essay type preferred by many law schools grows from the preliminary 
decision made in Illinois to offer 50 questions instead of a smaller 
number and the necessity for this reason of limiting each question 
to an 18-minute experience. Now, most law schools prefer the long 
essay-type. The Illinois Bar question apparently seeks an ultimate 
conclusion. What result? What decision? Most of the longer essay-types 
that are used in law school examinations, as Mr. Godfrey says, for 
educational purposes have many facts, many of them irrelevant delib- 
erately, have many issues, and usually end up by trying to get the 
student to identify the many competing interpretations and conclusions 
that might develop out of that complex factual situation. And that’s 
the principal difference between the 18-minute Bar experience they 
have in Illinois and the 40- or 60-minute experience they have 
in many, many law schools. Now my first proposition is this: I 
venture the opinion that the Illinois type of bar examination question, 
the condensed fact, limited issue type would not be sufficiently chal- 
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lenging if used in law schools immediately upon the completion of the 
law school course covering the subject matter of the question. Now I 
venture the further opinion that the preferred law school type requir- 
ing 40 to 60 minutes of analysis and answering, the long essay type, 
when used in a bar examination places far too heavy a weight merely 
upon course coverage, a matter perhaps of chance. This leads to a 
paradox. I suggested that the Illinois type, the 18-minute experience, 
would not be sufficiently challenging if used in a law school at the 
end of the law school course. Illinois used this type, but only 70% or 
so of the graduates of the law schools in Illinois pass the Illinois bar 
examination. Now, here is the paradox: how is it that questions not 
sufficiently challenging for use in law school can be failed by 30% of 
the graduates? 


It was this apparent paradox that led me deeper into this com- 
parison between the results of bar examinations and school examina- 
tions. I think the personal experience of many here will support the 
statement that law schools have very substantially improved since 
1921. Now we can illustrate that, if we go back through the pages of 
The Bar Examiner, by a lot of little unique facts. Kansas, for example, 
was the only state in 1920 with a two-year college requirement; Illinois 
argued in 1935 whether or not to require law schools to spend one 
thousand dollars a year on law libraries. But instead of focusing on 
isolated instances to illustrate this improvement, let me point out two 
statistics: First, approval by the American Bar Association, and I 
assume particularly in this group that approval by the American Bar 
Association is one acceptable method of measuring improvement of 
law schools. In 1928 there were 46,397 law students and 33% of them 
were in A.B.A. approved schools. In 1955 there were 40,547 law 
students and 82.2% of them were in A.B.A. approved schools. This 
organization, or at least one segment of it, thus declares through this 
statistic that there has been substantial improvement. In Illinois, for 
example, back in 1924, there were eleven law schools and only five 
of the eleven were approved. At the present time there are seven 
and all seven are approved. 


Now let’s turn to another fact—a fact that I think is unique to 
American legal education. It’s the rate of attrition between the first- and 
the second-year classes in American law schools. In 1954 there were 
15,729 first-year students; now those 15,000 students became 10,200 
second-year students in 1955, an attrition of 32%—an attrition of 32% 
between the first-year and second-year law school program! In Illinois, 
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for example, 915 first-year students in 1954 became 561 second-year 
students in 1955, an attrition of 38%. Now, medical schools focus on 
pre-admission selection of students, and experience an annual attrition 
of only 5%, whereas the accredited law schools lose 32%. So medical 
schools emphasize selectivity before admission and the American law 
schools accent selectivity after admission, which may be more painful 
but you wonder if it isn’t more accurate. 


Now, turning to Illinois again as a sample of this paradox, I think 
it is a paradox which shocks. It is very difficult to suggest any method 
of improving the Illinois bar examination questions, the emphasis there 
is on “questions.” The Illinois questions are not repeated questions, 
they are not repeated from examination to examination; they do not 
appear to be merely abstracts of recent cases; they do not seek merely 
definitions; they do not call for general essays on broad questions 
rather than specific treatment of specific issues; they contain very few 
typographical or drafting errors; they seldom reach beyond the scope 
of the normal law school course; adequate time is given for an answer; 
no undue emphasis is placed on local law. In short, the Illinois exami- 
nation questions are obviously drafted with skill and care and, more- 
over, in other respects recently suggested and recommended in the 
Standards for Bar Examiners you will find, I think, that the Illinois 
Board, in its operations, complies with all of the recommended, pos- 
sibly with one exception, all of the recommended and “Required 
Standards for Bar Examiners.” Furthermore, all of the law schools 
in the state are accredited by the American Bar Association. Another 
important fact is the very high degree of correlation between the bar 
examination results in Illinois and the law school records. In the case 
of the school I am most familiar with, there is a startling correlation, 
examination after examination. But, nevertheless, with this almost 
ideal situation so far as the bar questions are concerned, with the ideal 
board, with all law schools accredited, the schools come up annually 
with 70% bar results. 

Now, in attempting to find the answer to this, I turned to the 
articles written by Mr. Smith, and I was particularly interested in the 
article in 21 The Bar Examiner where I think I found, on page 165, 
a tentative solution to this paradox that 70% equals perfection, and 
I am quoting: “The application of objective standards does not enable 
us to tell a grader that a particular answer is worth 3, 4, or 5 out of 
10 points . . ."—Then I am skipping something—“Somewhere along 
this array we must draw a line separating passage and failure and 
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this is, undoubtedly, the most difficult problem of grading.” Now, Mr. 
Smith in these words very succinctly I think destroys the myth of 
the absolute passing mark, and you will recall Lawrence Vold’s article 
in 7 Journal of Legal Education in which he at greater length destroys 
the same myth. Then Mr. Smith continues: “But somewhere we should 
establish a standard or goal or philosophy so that it is possible to 
say that, under ordinary and normal circumstances, it is reasonable 
to expect that a certain percentage of the graduates of accredited law 
schools will be admitted to practice.” “From this group,” he says, 
“From this group we must weed out the incompetents, but the success 
of the job is not measured by the quantity of the failures, but rather 
by the quality of those failed.” Then in an article in 24 The Bar 
Examiner, as I interpret Mr. Smith’s paper, Mr. Smith divides those 
failing the Illinois bar examination into four groups, and I think this 
is a very accurate classification of bar failures, first Group—those so 
close to passing that what is needed is “just a little more push.”—I 
just can’t believe that the gentleman from Ohio means that members 
of this group must stay out of the legal profession permanently; Group 
2—the applicants failing by such a wide margin that an organized 
review is necessary before the applicants succeed in putting themselves 
in the examiner’s place and succeed in achieving the goal of success- 
fully writing the examination. Now, in Group 3 are the group emotion- 
ally and physically upset—which we won’t discuss, and in Group 4 are 
the incompetents. Now, isn’t it in the quantity of the first two groups 
that we find the real problem? What is a satisfactory bar examination 
result for the graduates of the accredited law schools? Isn’t it in the 
reason stated by Mr. Smith—the opinion expressed by Mr. Smith, that 
we find an answer to the problem? May I suggest, for example, that 
those who fail because they need a little more push and those who 
fail because they need a more thorough review are failing not because 
they are incompetent, not because they are unfit for this legal profes- 
sion, but for reasons which are peculiar to bar examinations, and 
which do not obtain in law school examinations or do not obtain in 
any other place at any other time in the applicants’ whole life. If my 
assumption is correct that the type of question used in the Illinois bar 
is not sufficiently challenging to use in law school examinations— 
would not achieve sufficient elimination in law school—then the failure 
of students in the first bar examination must be attributed to some- 
thing other than the type of question used in the bar examination. It 
must be due to factors which are peculiar to bar examinations, and 
not found in the ordinary educational process. 
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Now, what is it that is peculiar to a bar examination?—Its mas- 
siveness and its timing—its massiveness and its timing! As to its 
massiveness, for the only time in the applicant’s entire career is he 
responsible for curb-stone answers to a tremendous range of prob- 
lems without recourse to a library, and without the opportunity of 
testing his tentative answers against the judgment of his office asso- 
ciates. And the timing of it—the applicant faces this huge potential 
of questions, not immediately after completing the course in the sub- 
ject but three or four years later. I am convinced that this—massive- 
ness and timing—explains the failures in these first two groups, those 
who could make it after just a little more push and those who need 
an organized review and then will make it. 

Now, what is the solution? If the preceding propositions are 
sound, I think the solution rises right out of the statement that “The 
application of objective standards does not enable us to tell a grader 
that a particular answer is worth 3, 4, or 5 out of 10 points.” Why not 
take this necessarily arbitrary, non-absolute passing mark, and pass 
the men in the first two groups on their first, rather than on their 
second examination? And then concentrate the valuable energy and 
time which these dedicated men give to the common good, on the vital 
task of keeping out of the profession permanently that lower fringe— 
those who are in fact incompetent. Now this thesis rests upon two 
propositions, and both of these propositions can be tested, and the 
whole heart of what I have to say is to invite somebody to test out 
these two propositions. Now, the first proposition is that the ordinary 
bar examination type of question is not sufficiently challenging to be 
used in a law school course. Now, come on in and try it out. Why not 
have bar examiners prepare, administer and grade some questions— 
Contract and Tort questions, for example—for a particular class in 
a particular school, and then compare their results with the results 
of the regular school examinations administered to the same group 
at the same time. Let’s see what the result is. 

Now the second suggestion is this: If the other things are sound 
here, then this means that a large segment of those failing the first 
examination are not doing so for reasons connected with their com- 
petency to enter the legal profession, but for reasons which are peculiar 
to the bar examination. Now, why not test this out by studying the 
post-admission history of a group of these students? What is their 
status in the legal community as compared with those who passed the 
bar examination on the first attempt? Law schools have been very 
accurately accused of knowing very little about their product, and I 
think this is true as to the status of this group. There is an amazing 
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lack of information. Now why not take such a state as Illinois—it is 
in a receptive mood—and find and enlist the interest of some founda- 
tion to move into the state and tell us what we have been doing in 
the state of Illinois. Now, some will say immediately that a 90% average 
of bar success will lead to relaxing the standards. I don’t think so, 
for two reasons. In the medical field they spend $150,000 a year, visit- 
ing, counselling, encouraging, guiding and warning some 76 medical 
schools. Now, isn’t it ridiculous that the American Bar Association 
spends $15,000 a year, only $15,000, in an attempt to perform the same 
function for 130 law schools? That will change undoubtedly. But 
again, even though 90% pass the bar examination, you can ride herd 
on the faculty of those law schools very simply, by merely exposing 
the relative rank of those who pass that bar examination, and you 
will find that if a school ends up with its graduates all in the bottom 
tenth of those who pass, something will happen at that law school. 
In short, hasn’t legal education sufficiently matured to shift more of 
the weight of the sanctions of the profession from the shoulders of 
the defenseless graduates into the conference room of law faculties? 
Isn’t it time for more inspections and fewer flunkees? 

Now, to comply with this military character who is becoming 
restless behind me, I want to pose one final prejudice or conviction 
and then quit, and that conviction is this: that if the Adviser of the 
Section on Legal Education continues to supply to law faculties the 
detailed information that he has supplied to them in the last few years, 
that will improve legal education more effectively than any step taken 
before by the American Bar. In other words, let’s keep putting the 
facts on the table. These lawyers who are teachers will respond to 
the facts; they’ll respond to that challenge. So if we have more articles 
by bar examiners, more statistics by Mr. Hervey, then perhaps at that 
point these law graduates will be more warmly received into the 
brotherhood by their brothers in law. 


Approval of Law Schools by A.B.A. 


At its August 1956 meeting the American Bar Association granted 
provisional approval to the Golden Gate College School of Law, San 
Francisco, California. At the February 1957 meeting of the A.B.A., 
the Cleveland-Marshall Law School, Cleveland, Ohio, was granted 
provisional approval; the School of Law of Villanova University, 
Villanova, Pennsylvania, which was approved provisionally in March 
1954, was granted full approval. You should add these three schools 
to your list of A.B.A. approved law schools. 
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Oregon Increases Admission Fees 


On January 11, the supreme court amended rule G of the rules 
for admission of attorneys. 

Under the amended rule, attorneys from other jurisdictions 
applying for admission on attorney examination will continue to pay 
a fee of $125 for the first examination and $75 for each subsequent 
examination. Such attorneys applying for admission on student 
examination will pay a fee of $100 for the first examination and $50 
for each subsequent examination, and all other applicants will pay a 
fee of $50 for each examination. 

The increased fees were requested by the board of governors and 
board of bar examiners after a review of admission revenues and 
expenditures indicated that costs attributable to admissions had risen 
to approximately $54 per applicant in 1955. 


Spring Tonic 
Boners in New York Bar Examination Answers 

. The rights of a married woman are support, love and affection from 
her husband; and the rights of a married man are the keeping of 
the household and his family comfortable. 

. Dying declarations are admissible if the declarant is dead at the 
time he made the declaration. 

. A president in order to have the interest of the corporation at heart 
should not be paid for his services. 

. The following have been held to constitute an eviction— 

(a) Cockroaches (non-removable) 
(b) Lack of sufficient heat 
(c) Failure to give tenant a toilet, etc. 

. It may be argued, however, that intent plays an unimportant part 
in payment cases, where the strict rule is, did you pay, or did you 
not pay, and to hell with your intent. 

. The purpose of incorporation is not to let the right hand perpetrate 
fraud while the left holds hands with angels. 

. The courts will do everything to sustain these trusts. They lay down 
the law strictly but apply and manipulate the facts freely in order 
to sustain the will of the testator. 

. Ordinarily an owner of land owns up over his land to about the 
height of Empire State Building and below his land as deep as he 
chooses to go. 
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